JACK BOCK TO SPEAK ON BANKRUPTCY ISSUES

AT THE JUNE MEETING

What do you do
when a tenant files
for bankruptcy
protection? Can you
still evict them? Do
they have to pay
rent? When a

' 4 contractor files for
bankruptcy, can they still finish your job?

These and many other questions come
up every time someone who owes you
money files for bankruptcy protection
from their creditors. Most of the times,
landlords and other creditors give up on
collecting because they don’t know how
to go forward after a bankruptcy petition
is filed. If they knew more, they would
be able to collect more money faster.

Before you face this problem, come and
learn some of the answers to questions
about bankruptcy. At our June meeting,

Attorney Jack P. Bock, Ill will give us a
summary of bankruptcy law and how it
affects landlords and other creditors of
someone who files for bankruptcy
protection. Jack recently joined Dornish
Law Offices after spending several
years representing creditors in collection
of accounts due to them, in both
bankruptcy court and other courts. He’s
been there for banks and other large
creditors, knows the rules and the
practical issues, too. Let him help you to
be better prepared to deal with your
tenant’s or contractor’s bankruptcy. m
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BANKRUPTCY ISSUES FOR LANDLORDS, CONTRACTORS, AND REAL
ESTATE BUYERS - PART ONE: THE AUTOMATIC STAY

By Bradley S. Dornish and Jack P. Bock, I

As real estate lawyers, we run into
questions involving bankruptcy of our
landlord clients’ tenants, of our
contractor clients’ customers, and of the
owners of real estate our clients want to
buy. In this series of articles, we will

attempt to address some of the issues
faced by those clients in each of those
situations, and some of the peculiarities
which come up when the state and
federal laws involved don’t mesh well.

WHY CHOOSE ABC:

Network with local investors
Attend presentations by local leaders and experts on industry related topics
Meet local contractors and professionals who are eager to work with investors
Get updates on state and national issues from PROA and National REIA

While most laws involving real property
are specific to the state in which the
property is located, bankruptcy law is
federal, applying in all states and
handled through special federal
Bankruptcy Courts. This means that the
same federal bankruptcy law has to fit
with the real property laws of each state,
which vary. And as anyone who has
owned real estate in other states as well
as Pennsylvania knows, Pennsylvania
real estate law is not even close to the
uniform or standard laws adopted in
many other states. (Cntd. on page 2)
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BANKRUPTCY ISSUES FOR LANDLORDS, CONTRACTORS, AND REAL
ESTATE BUYERS — PART ONE: THE AUTOMATIC STAY (ctnd. from page 1)

This creates certain issues in
bankruptcies in Pennsylvania which
involve real estate, as many
bankruptcies do.

First, before we get to those unusual
situations, we need to cover some basic
rules of bankruptcy, applicable to all
types of cases. Foremost for creditors,
the bankruptcy of someone who owes
you money does not mean that you
have to give up any hope of ever
collecting from them, and let them walk
away. |t does mean you have to change

WHY BECOME AN
ACRE MEMBER?

ACRE aims to educate its
members to make the
best possible real estate
decisions and to become
better real estate
investors. Local seminars
by local experts are
offered to share first-hand
experience and advice.
Some seminars are held
at the Baden location,
while many others are
held in Pittsburgh. The
meetings are typically
three hours and some are
offered two in a day to
give you more choices.

Membership in ABC
entitles you to discounts
on all seminars at all
ACRE locations.

where and how you pursue the debt,
and follow a new set of rules to do so.
Unfortunately for creditors, the extra
rules and procedures make it more likely
you will need a lawyer to help you to
pursue the eviction, lien, or debt owed.

One of the most important and least
understood rules of bankruptcy is the
automatic stay under Section 362 of the
Bankruptcy Code. Simply, the filing of a
petition for bankruptcy protection by a
debtor stays or freezes all lawsuits
against the debtor and any actions by
creditors to execute on judgments, to
take a debtor’s property, dispossess a
debtor from real estate, or otherwise
improve the creditor’s position against
the debtor. The protection the automatic
stay offers to a debtor is very strong.
Further, pure exceptions to the stay are
limited, and primarily include actions by
governmental entities, actions on
complex financial instruments, criminal
and family law matters.

If a creditor violates the automatic stay,
even if the creditor doesn’t have notice
of the debtor’s bankruptcy, the actions
taken by the creditor will be treated as if
never taken at all, or voided. If a creditor
violates the stay intentionally, after
knowing of the bankruptcy, the creditor
can be liable under Section 362(k) of the
Bankruptcy Code to sanctions by the
Bankruptcy Court, which can include
any actual damages suffered by the
debtor as a result of the creditor’s
actions, attorneys’ fees for the debtor’s
attorney, and punitive damages to
punish the creditor for breaking the
rules. These risks mean the creditor
must be very careful when a debtor tells
you they have filed or are filing for
bankruptcy, because your continued
collection efforts can be voided or cost
you a lot of money. This is probably why
so many creditors just stop trying to
collect at all after hearing the word
bankruptcy.

However, the protections of the
automatic stay are not without limits.
We are often surprised to find that many

landlords come to us and say they are
letting tenants live in their properties rent
free because they are in bankruptcy, or
that contractors say they gave up
collecting thousands of dollars for work
they completed because the property
owner filed for bankruptcy. We also don't
understand how real estate owners who
owe money to lenders secured by
mortgages on the real estate think that
they can file bankruptcy, keep the
property and wipe out the mortgage and
the debt owed to the lender.

Creditors need to remember that an
automatic stay is not permanent. If the
debtor does not follow through with the
rules and requirements to complete a
bankruptcy, his or her case will be
dismissed by the bankruptcy court and
the stay will end when the case is
dismissed. And many debtors say they
are filing or have filed bankruptcy when
they have not filed a petition for
bankruptcy court protection.

Relief from the automatic stay is
generally available to secured creditors
and landlords in Chapter 7 liquidation
bankruptcies, obtained by a motion to
the judge handling the bankruptcy. This
typically takes several weeks and a few
hours of attorneys’ time, and is a
complicated task to complete on your
own. Whenever a tenant in possession
of your property, or an owner who owes
you more than two thousand dollars for
your work as a contractor, files for
bankruptcy protection, you should
consider filing a motion for relief from
stay, and have an attorney review the
bankruptcy filings. (Cntd. on page 3)
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Once a motion for
relief from stay is
filed with the
bankruptcy court, the
court has thirty days
to consider it, so it
makes sense to file
quickly when you
know you have a
chance of success. If
the court does not
act on the motion in
30 days, the stay is
automatically lifted.
This doesn’t happen
too often, however,
and bankruptcy
judges typically
either grant or deny
the motion within the
thirty days, or else enter an order
postponing the hearing to a later date
and extending the stay until that hearing.

If your motion is granted or the court
does not act in 30 days, the stay is lifted,
and you can take the Order, or the
verification from the clerk of the
bankruptcy court that the stay is lifted,
back to the state court where your action
against the debtor was filed, and
continue with your case, or with
execution on your judgment for money
or possession.

If the debtor is an individual tenant in
your property and files under Chapter 13
of the Bankruptcy Code, a
reorganization type of bankruptcy for a
wage earner, or the debtor is a business
entity and files a petition to reorganize
under Chapter 11 of the Bankruptcy
Code, you should be entitled under their

plan of reorganization to receive
ongoing payments of current rent to
allow them to stay in the property during
the bankruptcy, and some portion of the
back rent due in monthly payments
spread out over many months. If the
plan isn’t timely filed with the court, or if
these payments do not get made on a
regular basis, the creditor can force the
debtor to convert the case to a
liquidation Chapter 7 bankruptcy, or get
relief from the court to continue with the
eviction or collection action in state
court.

In Chapter 11 and Chapter 13
reorganizations, getting relief is a little
more complicated. The court will look at
the plan of the debtor to keep
possession of the property, determine
whether you as a creditor are
“adequately protected” under the
payment plan the debtor proposes and

with the equity in the property
if the debtor owns it. The court
will also look at whether the
debtor’s plan is realistic, or it
was done simply to buy a little
time and hinder, delay or
defraud creditors. The last
factor is especially considered
if the debtor has filed multiple
bankruptcies or tries to
transfer assets to a third party.

There are some additional
considerations when a
residential tenant files for
Chapter 13 bankruptcy in the
middle of an eviction action,
and rules which require many
such tenants to pay the
amount of the money
judgment against them to stay in
possession during the bankruptcy. That
particular issue is discussed in some
depth in my previous articles on
“Bankruptcy Law Meets Eviction Law.”

For a contractor, another possible way
to short circuit the automatic stay
protections is through a mechanic’s lien.
Bankruptcy courts in Pennsylvania have
recognized that under state law, the lien
relates back to the date the construction
for which the debtor did not pay
commenced. This means that even
though the debtor filed for bankruptcy
later, the mechanic’s lien is a “pre-
petition act” under the bankruptcy code,
and cannot easily be wiped out. The
contractor should then be able to
proceed with enforcement of the lien
and request relief from the bankruptcy
court to do so. (Cntd. on page 8)
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Two Companies, One Name.

Superior legal and closing services.

ornish

Law Offices, PC
Settlement Services , LLC Call today to speak with a team member.

A Full Service Law Firm Handling Business and
Personal Legal Matters. Free initial consultation to our
new clients and to existing clients on new matters.

What can Dornish do for you?
Attorneys:

We represent buyers, sellers, landlords, We form entities, go to court for business and Bradley S. Dornish
managers, lenders, contractors and many others. real estate related suits (seller disclosure, Charles C.. Bell
We work during purchase, sale, financing, leasing, eviction, foreclosure and contractor disputes). David M. Tkacik

foreclosure, construction and development. We draft agreements of sale, contracts and Marissa L. Hicks

We work in the areas of residential real estate and loan documents. Of Counsel:

commercial real estate. We draft wills and trusts and handle estates. Kenneth E. Gray

1207 Fifth Avenue Phone: 412-765-2726

AVVYAVVAVVS dorn | S h . ne-r Suite 300 Fax: 412-765-2736

Pittsburgh, PA 15219 Email: info@dornish.net

176 )) CZ / Windows ¢ Siding

)(}Z( YOUDS Roofing * Doors

Any Size - White *"$ ‘
Double Hung .,.13,.8

Fullylinsured & |!.u:enset:l
WINDOWS... |

Up to 30%
Tax Credit Available!

Ask for Details!

. 41 2-892-9960
“You've Tried The Rest, Now Try The Best!” [t

No Gimmicks, No Games, 1116 Castle Shannon Bivd - Castle Shannon, PA 15234

At the intersection o ﬂFl outa B8 &Casile Shannon Blvd.

Absolute Lowest Prices Guaranteed! o e
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RN Strategic Planning\
3 that maximizes your
financial success.

Bss%m

J“'-""fi‘!ns "CHOICE e

THomAs W. YOUNG, ChFc, CLU, RFC

Call Today 724-728-6820

Beaver = Pittsburgh
www. 1stconsultantsinc.com

Call to get
started on yours!

TRUST YOUR ACCOUNTING
AND TAX PLANNING TO
FELLOW REAL ESTATE
INVESTOR AND FORMER
BIG SIXACCOUNTANT

JON KRATSAS, C.P.A.

AND HIS TEAM RIGHT HERE
IN CONWAY!

MERCADANTE AND COMPANY, PC
CERTIFIED PUBLIC ACCOUNTANTS
-TAX PLANNING AND PREPARATION

-AUDITING
-FINANCIAL PLANNING/ CONSULTING
-BOOKKEEPING
-INVESTMENT PLANNING
(724)869-3007 FAX (724)869-3003
WWW.MERCADANTE-CPAS.COM



JUNE 2011 * Volume 5, Issue 5

Debbie Dornish, Realtor

Cowweu Certified New Home Specialist

B AN KeR E Certified Historic House Specialist
Office: 724.776.2900 x206

Cell: 724.513.4368

Fax: 724.776.2930

Coldwell Banker droppo@comcast.net
Real Estate Services

20510 Route 19, Suite 101
Cranberry Township, PA 16066
www.pittsburghmoves.com
Owned and Operated by NRT, LLC

Certified
M l s NEW HOME
® SPECIALIST"

MULTIPLE LISTING SERVICE

REALTOR

| have lived in Beaver County my whole life, own investment property here, and help other
members of ACRE of Beaver County achieve their investing goals.
Let me help you to buy or sell your next property!

Heating & Coolin

484 Blockhouse Run Rd.
New Brighton Pa.15066
(7243) 846-8122

complete home maintenance

[ Affordable Thomas A. Kinney Ir.
| Comstruction ine. owner

We do it alll

197 Shaffer Rd.

Sewickley, PA 15143

General Contractor & Developer

Phone: 724-266-6557
Fax. 724-286-1650
E-mail: tkinney@westernpa.us

\
S

ROOFING - DECKS - SIDING WINDOWS - GUTTERS Knox

BATHROOMS & KITCHENS | 3

s g | Construction
windows siding &

724'843'3634 Owner - Sam Rossi ROOﬁng

lew Brighton Pa. 15066
152 / 724-843-2430



THE DEAL FOR VENDORS

By Brad Dornish

One reason we run ABC is to connect
local investors with local vendors who
can help in real estate investing. Of
course, I’'m not just an investor, but a
real estate lawyer, owner of a settlement
company and publisher of real estate
how-to books. That makes me a vendor
too.

We are offering three different levels
for vendors (Premier, Gold and
Value), so you can test the waters or
jump right in. All levels get an
advertisement in our e-newsletter sized
according to level, with online links
available. All vendors get to come to the
monthly meetings, be introduced at the
beginning of the meeting and network
with the investors who are there. All
vendors also get our monthly
e-newsletter to keep up on speaker and

THE DEAL FOR MEMBERS

By Deb Dornish

The ACRE of Beaver County yearly
membership fee is $99.00. Each new
paid member will receive "Investing
Basics," a CD Seminar from BD
Productions, LLC with a retail value of
$99.00. All members receive a monthly
e—newsletter, attendance at all Beaver
meetings and up to two meetings per
year at ACRE of Pittsburgh, plus
member discounts to all programs of
ACRE of Beaver and ACRE of
Pittsburgh.

Members of ACRE are also members of
the Pennsylvania Residential Owners’
Association (PROA) and members of
the National Real Estate Investors’
Association, with both of which ACRE is
affiliated. Both the state and national
groups have more benefits for our
members. =

event schedules and articles of interest
to investors.

Premier vendors, for $350 per year, get
a half-page ad in each monthly
newsletter and an opportunity to speak
at a monthly meeting as a Vendor
Speaker, the right to put materials on
tables during meetings as available, and
the first chance to sponsor coffee and
snacks at meetings and workshops.
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Gold vendors, for $200 per year, get a
quarter page ad in the e-newsletter, the
right to speak at a meeting or other
event and the second chance to
sponsor coffee and snacks. Gold
members get NO table for literature at
meetings, however.

Finally, Value vendors get a business
card ad in the e-newsletter only, for
$125 per year.

Look for information on ACRE Approval
for vendors soon. Under this program,
vendors who agree to mediate disputes
with ACRE members, who offer
discounts to ACRE members, and who
do not have an unreasonable number of
complaints will be able to advertise their
“ACRE Approved” status to let all of

our members know they not only
advertise, but meet the standards our
members expect. m

DETAILS ON UPCOMING EVENTS

m ACRE of Pittsburgh’s Diagnosing Apartment Repair Workshop,
Saturday, July 9, 2011, 8:30 AM-1:00 PM; Grant St., Pittsburgh
Learn to troubleshoot simple apartment repair problems and be
able to identify them in order to fix them yourself or call the right
service person to assist you. Space is limited, register today!

ACRE Members Only: $125

* For more information and to register, contact Debbie Roppo at
724-869-0129 or email info@acrebeaver.com.
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BANKRUPTCY ISSUES FOR LANDLORDS, CONTRACTORS, AND REAL
ESTATE BUYERS — PART ONE: THE AUTOMATIC STAY (ctnd. from page 3)

By Bradley S. Dornish, Esq.

Likewise, since the date of lien of a
mortgage against a property relates
back to the date of the loan or the
recording of the mortgage, the lender in
many cases should be able to get relief
from stay to proceed with a foreclosure
action on the property, which is really an
action against the property and not an
action against the debtor individually.
The debtor’s liability to the lender on the
note can be wiped out by the
bankruptcy, but the mortgage lien will
usually remain intact if the mortgage
was adequately secured.

There is an easy way to determine
whether or not someone has filed for

bankruptcy, and if so what Chapter they
have filed under. We therefore
recommend that anyone facing the
potential bankruptcy of someone who
owes them money get a PACER
account. PACER stands for Public
Access to Court Electronic Records, and
allows anyone to open an account at
pacer.gov, and have access to all of the
public bankruptcy court records for
every debtor who files for bankruptcy
protection anywhere in the United
States. It only costs eight cents to see if
someone has filed a petition with the
court, eight cents per page for every
page you download to read or print, and
nothing to watch the dockets showing

whether a case is proceeding or
dismissed. All filings by attorneys are
electronic, and the docket is current to
the same day of most filings, so you can
know today whether someone filed for
bankruptcy protection as recently as
yesterday, or whether their case has
been dismissed.

The above thoughts about complete our
primer on the automatic stay in
bankruptcy. Look for our next article in
this series on “Claims in Bankruptcy.” m

MEETING SCHEDULE:

*Meetings are held the third Tuesday of every month.

6:30 PM
7:00 PM

Vendor Setup and Networking
Meeting Commences;

Introduction of Vendors

7:20 PM

Teaching Segment

7:40 PM
7:55 PM
8:05 PM

9:30 PM

Vendor Speaker
Properties for Sale
Main Speaker
Q&A

Meeting Adjourns

Remember to bring your properties for sale

ACRE of BEAVER COUNTY

27 Doniport Road
Baden, PA 15005

Phone: 724-869-0129
Fax: 724-242-0827
Email: info@acrebeaver.com

and ideas for future speakers!

Next Meeting:
Tuesday, June 21, 2011

Baden Municipal Building
149 State Street
Baden, PA 15005



